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T exas real estate practitioners had
to incorporate two new disclosure
forms in 1996 when selling or
leasing pre-1978 dwellings. Land-

lords and property managers faced another
new disclosure in 1999 when renovating
pre-1978 dwelling units. All three warnings
involve lead-based paint or hazards as
defined by federal law.

The 1996 disclosures associated with
selling and renting, contain pre-contractual,
contractual and post-contractual require-
ments. The law contains rather harsh
penalties, both civil and criminal, for

Lead-Based Paint Hazards

New Disclosures
Hit Home

The regulations aim to protect children by empha-
sizing to parents the perils of lead-based paint and
associated hazards when they buy or rent residential
property built before 1978.

 The EPA estimates that one of every 11 American
children has elevated blood lead levels. Lead paint
poisoning can result in behavior problems, learning
disabilities and even permanent brain, nervous
system and kidney damage. Pregnant women can
pass the poison to the developing fetus.

The disclosure applies only to target housing,
defined as all housing constructed prior to 1978.
Exempt are housing for the elderly (for persons 62
years or older at initial occupancy) or persons with
disabilities unless a child, younger than six years
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old, resides or is expected to reside in the dwelling.
Also exempt are zero-bedroom dwellings with a
combined living and sleeping area. These include
efficiencies, studio apartments, dormitories, military
barracks and individual rooms rented within residen-
tial dwellings.

Also exempt from the disclosure requirements are:
• sales of target housing at foreclosure,
• leases of target housing found to be free of

lead-based paint by a certified inspector,
• leases for 100 days or less with no renewal or

extension option,
• renewals of existing leases where the lessor

initially gave the required disclosures and no
new information has been found. The term
renewal in this context includes the renegotia-
tion, ratification or extension of an existing lease.

A dwelling has lead-based paint when the surface
coatings contain lead equal to or in excess of 1.0
milligrams per square centimeter or 0.5 percent by

weight. However, a lead-based paint hazard is a
condition in which exposure to lead

from lead-

contaminated dust, soil
or deteriorated paint on acces-
sible surfaces, friction surfaces or impact surfaces
would result in adverse health effects.

Pre-Contractual Requirements
According to the regulations, the following activi-

ties must be completed by the owner, the owner’s
agent, the lessor, the lessor’s agent or property
manager before the purchase or lease of target
housing.

1. The prospective purchaser or tenant must be
provided an EPA-approved lead-hazard information

violators.
The 1999 disclosure associated with remodeling

and renovating requires certain disclosures to be
delivered to occupants 60 days prior to any paint-
disturbing activities. The law includes both pre-
construction and post-construction requirements.
Renovators face even steeper penalties than practitioners.

The two 1996 disclosures were mandated by the
1992 Residential Lead-Based Paint Hazard Reduction
Act, Title X of the Housing and Community Devel-
opment Act, codified at 42 U.S.C.A. Section 4851 et
seq. initiated the new regulations. The Environmen-
tal Protection Agency (EPA) and the U.S. Depart-

ment of Housing and Urban Development
(HUD) promulgated regulations for the

disclosure of lead-based paint hazards
in target housing

offered for sale or
lease. The

regulations,
published March 6,
1996, in the Federal Register, are codi-
fied in 24 CFR Part 35 and 40 CFR Part 745.



pamphlet. The EPA document, entitled Protecting
Your Family from Lead in Your Home, satisfies this
requirement as does an equivalent pamphlet ap-
proved by the EPA for use by the state. The EPA
pamphlet may be obtained either in English or
Spanish by calling the National Lead Information
Center (NLIC) at 1-800-424-5323. The pamphlet can
be mailed or received by fax-on-demand.

2. The prospective purchaser or tenant must be
told of any known lead-based paint or hazards and of
any pertinent records or reports. Other disclosures
include the basis for determining the existence and
location of any lead-based paint or hazards and the
condition of the painted surfaces. These disclosures
must be shared with the seller’s or lessee’s agent as
well. The law does not presume that the agents
automatically know these facts.

3. The prospective purchaser or tenant must be
provided any available records or reports pertaining
to the presence of lead-based paint or hazards in the
dwelling, in the common areas or in other residen-
tial dwellings in multifamily units where the infor-
mation is a part of an evaluation or reduction of
lead-based paint or hazards. The term common areas
in this context means a portion of a building gener-
ally accessible to all residents or users including, but
not limited to, hallways, stairways, laundry and
recreational rooms, playgrounds, community centers
and boundary fences.

After the disclosures are made, the prospective
purchaser (not a tenant), has ten days to conduct a
risk assessment or inspection for the presence of
lead-based paint or hazards prior to entering into a
contract. However, the purchaser may waive this
right in writing.

Note: Although there are three pre-contractual
requirements, there are no promulgated forms for
this phase. Instead, they are referenced in the con-
tractual requirements discussed next.

Contractual Requirements for Sales Contracts
The regulations require the following items to be

attached to the sales contract for target housing.
1. A lead warning statement in either English or

Spanish in these words:
“Every purchaser of any interest in residential real
property on which a residential dwelling was built
prior to 1978 is notified that such property may
present exposure to lead from lead-based paint
that may place young children at risk of develop-
ing lead poisoning. Lead poisoning in young
children may produce permanent neurological
damage, including learning disabilities, reduced
intelligence quotient, behavioral problems, and
impaired memory. Lead poisoning also poses a
particular risk to pregnant women. The seller of
any interest in residential real property is required
to provide the buyer with any information on
lead-based paint hazards from risk assessments or
inspections in the seller’s possession and notify
the buyer of any known lead-based paint hazards.
A risk assessment or inspection for possible lead-
based paint hazards is recommended prior to
purchase.”

2. A statement by the seller stating that the pre-
contractual disclosures required in steps two and
three were given.

Note. When a seller’s agent is involved in the
transaction, the attachment must state that the agent:

• informed the seller of the seller’s obligation
under 42 USCA 4852d and

• is aware of his or her duty to ensure compli-
ance with the requirements of both the statute
and the promulgated regulations.

3. A statement by the purchaser affirming receipt
of the required pre-contractual disclosures listed in
steps two and three.

4. A statement by the purchaser that he or she
has either:

• Received the opportunity to conduct the ten-day
risk assessment or inspection or

• Waived the opportunity (in writing).
5. The signatures with dates of the sellers, agents

and purchasers certifying the accuracy of their
statements to the best of their knowledge.

Note: All the contractual disclosure requirements
for selling target houses, including the seller’s agent
statements can be satisfied by completing and
attaching the “Lead-Based Paint Addendum,” Form
OP-L from the Texas Real Estate Commission (the
commission). The addendum recites that all pre-

contractual requirements have been completed
including the buyer’s receipt of the pamphlet “Pro-
tecting Your Family From Lead in Your Home.”
Some practitioners check the box indicating that the
pamphlet has been received when it has not.

Contractual Requirements for Lease Contracts
The regulations require the following items to be

attached to the lease contracts for target housing.
1. A lead warning statement in either English or

Spanish in these words:
“Housing built before 1978 may contain lead-
based paint. Lead from paint, paint chips, and
dust can pose health hazards if not managed
properly. Lead exposure is especially harmful to
young children and pregnant women. Before
renting pre-1978 housing, lessors must disclose
the presence of lead-based paint and/or lead-based
paint hazards in the dwelling. Lessees must also

Failure to comply
carries harsh

penalties. Violators
face civil and
criminal sanctions.



receive a federally approved pamphlet on lead
poisoning prevention.”
2. A statement by the lessee (tenant) reiterating

that the pre-contractual disclosures required in steps
two and three were given.

Note. When a lessor’s agent is involved in the
transaction, the attachment must state that the
agent:

• informed the lessor of the lessor’s obligation
under 42 USCA 4852d and

• is aware of his or her duty to ensure compli-
ance with the requirements of both the statute
and the promulgated regulations.

3. A statement by the lessee (tenant) affirming
receipt of the required pre-contractual disclosures
listed in steps two and three.

4. The signatures with dates of the lessors, agents
and lessees certifying the accuracy of their state-
ments to the best of their knowledge.

Note: The commission has no promulgated adden-
dum satisfying the contractual requirements for
leasing target houses. The Real Estate Center at
Texas A&M University drafted a form that appears
to meet the federal requirements including the
lessor’s agent statements. The form, No. 1133, is
based on the commission’s promulgated addendum
for sales and the federal sample form.

Post-Contractual Requirements
The seller, seller’s agent, the lessor and lessor’s

agent must retain a copy of the completed attachment
to the respective contracts for at least three years
from the completion date of the sale or the begin-
ning of the leasing period. Presenting the required
written disclosures to the purchaser’s agent or
lessee’s agent relieves the seller, lessor and their

agents of any further duty to see that the
information

is forwarded,
provided the necessary
parties complete, sign and date the required
certification attached to the contract.

Agents’ Responsibilities
 Agents under the regulations share the same

obligations and liabilities for compliance as their
principals. The agents may escape some liability,
however, by directly informing their principals that
the principal must:

1. tender to the buyer or tenant the required pre-
contractual disclosures,

2. give buyers ten days to conduct a risk assess-
ment or inspection after receiving the disclosures
unless the time limit is waived and

3. attach the mandatory warning language, statements,
certifications, dates and signatures to the contracts.

The regulations state that the agents must person-
ally ensure that the principal complies with the
regulations. However, liability for failing to disclose
to a purchaser or lessee the presence of lead-based
paint or hazards known by the seller or lessor but
not disclosed to the agent is lifted once the prescribed
notice is presented to the principal.

Note: The promulgated addendum for sale and the
Center’s suggested addendum for leasing recites the
agent’s responsibilities in each form.

Liability for Noncompliance
The penalties for failing to comply are harsh. Any

person who knowingly violates the provision is jointly
and severally liable to the purchaser or lessee for
three times the amount of damages incurred. The
court may award court costs, reasonable attorney fees
and expert witness fees to the prevailing party. Viola-
tors may be subject to civil and criminal sanctions for
each violation not to exceed $10,000.

The effective dates for giving the new disclosures
vary depending on the number of units for sale or
lease. Owners of more than four residential dwell-
ings must comply effective September 6, 1996.
Those who own one to four residential dwellings
must comply effective December 6, 1996.

The failure of the seller, lessor or agents to give
the disclosures does not affect the validity or en-
forceability of any sale or rental contract. Likewise,
noncompliance has no effect on the validity or
enforceability of any loan, loan agreement, mortgage
or lien associated with the transaction. Noncompli-
ance does not create a defective title.

The new regulations do not obligate the seller,
lessor or agent to evaluate, inspect or test for lead-
based paint or hazards or to remove any lead-based
paint or hazards. The only duty is to present the
pamphlet and disclose all known facts, reports and
tests concerning the presence of lead-based paint
hazards on the premises or in common areas.

Agents’ Dilemma
The new regulations place real estate agents in a

predicament. Agents have the same liability and
responsibility as their principals for compliance
except agents who are compensated by the purchaser.
(Presumably, agents receiving compensation from the
lessee are also excluded.)

Consequently, here are a few suggestions for agents.
1. When listing or showing property with an

unknown construction date, call the Central Ap-
praisal District and check the tax roll to find the
date of construction. Remember the rules cover
construction prior to 1978.

2. Beware when showing or listing rural property.
Dwellings in rural areas mandate the same disclo-
sures as urban settings.

3. When listing lease property, discuss the feasibil-
ity of a lead-based paint hazard inspection with the
owner. Remember, no disclosure is required for lease
property found lead-based paint free by a certified
inspector. Disclosures are still required for residences
listed for sale even though they have been found
lead-free by a certified inspector.
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4. To be on the safe side, comply with the new law
beginning on September 6, 1996. The effective dates for
compliance are based on the total number of residen-
tial dwellings owned. The rules do not say the number
of residential dwellings the owner has listed for rent or
sale in Texas. This is a federal law. Consequently, start
compliance on the earlier of the two dates.

5. Remember the regulations also apply to common
areas such as hallways, stairways, laundry and recre-
ational rooms, playgrounds, community centers and
boundary fences.

6. Finally, agents may escape some liability by
notifying the principals of the principal’s duty under
the new law. (See “Agents’ Responsibilities” in text.)
Consequently, every agent, as a matter of course,
should give this written notice to the principal and
have it signed and dated before any sale or rental of
target housing.

Renovators’ Duty to Warn
Effective June 1, 1999, the federal government

added yet another lead-based paint disclosure require-
ment for those who remodel or renovate houses
constructed before 1978. The new rules, codified in
40 CFR, 745.103, apply to the estimated 64 million
homes and apartments containing lead-based paint.

Renovators must perform two key tasks at least 60
days prior to any paint-disturbing activities in target
houses.

First, the owner(s) or occupant(s) must be provided
a copy of the pamphlet “Protecting Your Family
from Lead in Your Home.” Second, the renovators
must obtain proof that the owner(s) or occupant(s)
received the pamphlet by securing their signatures.
Alternative means of proof may be used when
signatures cannot be obtained.

The requirements differ slightly when the renova-
tors occur in common areas and not exclusively
within an apartment unit. At least 60 days before the
paint-disturbing activities occur, the renovator must:

• provide the owners a copy of the EPA pam-
phlet,

• obtain proof that the owners have received the
EPA pamphlet,

• notify each dwelling unit in writing of the
planned renovation and make the EPA pam-
phlet available to the units upon request,

• prepare a signed and dated statement describing
the steps taken to notify occupants and to
provide the pamphlet and

• send out new notifications to the occupants and
owners if the scope of work changes. Methods
to prove receipt of the pamphlet are similar to
those described in the preceding paragraph.

Not all renovations require the disclosure. The
new law excepts the following activities:

• minor repairs or maintenance (such as minor
electrical repairs or plumbing) that disturbes
less than two square feet of painted surface per
component,

• emergency activities that result from sudden,
unexpected events that threaten public health
or safety or significant property damage,

• renovations where an inspector certifies that
the paint has low lead levels and

• renovations that are not done for compensation.
Proof of the delivery of the pamphlet, when

required, must be kept for three years. Violators face
civil and criminal sanctions for each violation up to
$25,000 a day and one year in jail.

For additional information, call the NLIC at their
toll-free number and order the publication entitled
“Reducing Lead Hazards When Remodeling Your
Home.”

Fambrough is an attorney, member of the State Bar of
Texas and senior lecturer with the Real Estate Center
at Texas A&M University.


