
SPRING 1997 PUBLICATION 1170

A Reprint from Tierra Grande, the Real Estate Center Journal

ACCESS TO PROPERTY

By Judon Fambrough

T exas’ growing population has in-
creased the demand for smaller
tracts of land.  As land is divided

and subdivided, access to the individual
parcels becomes a problem. Purchasers
may find it difficult, if not impossible,
to access their land.

The 74th  Texas Legislature addressed
this issue. County commissioners are
now authorized to condemn easements
for landlocked property owners in rural
areas (Texas Transportation Code, Chap-
ter 251).

Various ways both private and public
easements arise and how they terminate
are covered in the Real Estate Center’s
report, Easements in Texas.  Knowledge
of the rules is important, but knowing
how they apply and interact in real life
situations is critical.

For instance, the difference between
an easement in gross and one that is
appurtenant confuses many. An ease-
ment in gross is a personal right to cross
another’s land. The right can not be
assigned nor otherwise transferred. It
resembles a license in many respects
because ordinarily it can be unilaterally
revoked by the grantor, especially if
granted orally.

However, the party claiming an easement
by one of the exceptions may have to
resort to a judicial process known as a
declaratory judgment to claim it.

Before buying Texas land, purchasers
should make sure the property is served
by a valid, enforceable easement. The
sellers’ use of an access route for the past
50 years does not necessarily indicate
a valid easement.

Many people mistakenly believe that
the use of an access for ten continuous
years creates a prescriptive easement.
Prescriptive easements are created in
much the same way as title to land is
acquired by adverse possession.  The use
(or access) must begin and continue
without actual or implied permission
from the servient estate owner. Many

the easement several years ago.  Because
of the blockage, Brad granted Art oral
permission to construct an easement at
an alternate location.

Twelve years later Brad sells the tract
to Charles.  Charles wants to terminate
the easement to Art because it is in
gross. It is not prescriptive because it
began with Brad’s consent. If Charles
can terminate the easement, Art’s tract
will be landlocked because the garage
blocking the appurtenant easement ter-
minated that easement after ten years.

Art may not be without recourse,
though. Texas recognizes an implied
easement created when the property
blocking Art’s entrance was, at one
time, under common ownership. Also,
under the circumstances, Art may be
able to claim an easement by estoppel,
regardless of the possibility of an im-
plied easement.

An easement by estoppel is created
when the:
• acts or expressions of the grantor

(servient tenant) indicate the exist-
ence, creation or conveyance of an
easement and

• grantees (dominant tenant) rely on
the acts or expressions to their det-
riment— i.e., expend time and money
constructing an easement or purchase
land assuming the easement exists.

Under these conditions, the law le-
gally prevents (estops) the servient ten-
ant from denying the existence of the
easement. Easements by estoppel across
another’s land may be acquired verbally,
assuming the two conditions mentioned
previously are met.

Finally, purchasers must realize that
not all appurtenant easements of record
are enforceable.  Two good examples are
easements crossing foreclosed property
and easements granted by one cotentant.

According to Texas case law, a fore-
closing lienholder gets title as it existed
when the lien was executed. For this

An appurtenant easement, on the other
hand,  attaches to a tract of land. Whoever
owns a particular tract has the right to
cross another’s land for access. The tract
being crossed is known as the servient
estate. The tract being served is known
as the dominant estate.

Because easements are an interest in
land, the statute of frauds requires the
agreement or transfer to be in writing.
Even so, easements may arise by impli-
cation, prescription, estoppel or public
dedication without being in writing.

older easements, not of record, began
orally as easements in gross with the
consent of the servient owner. These
can never develop into prescriptive
easements.

Just as adverse use can mature into
a prescriptive easement, interruption of
the use by adverse possession can ter-
minate an easement. The following ex-
ample illustrates how this might happen.

Art buys land with an appurtenant
easement of record. Brad, the owner of
the servient tract, built a garage across



reason, an easement granted across the
servient estate after a lien was created
terminates with foreclosure. The only
exceptions are when the lienholder con-
sents or ratifies the easement.

One cotenant’s granting an easement
does not bind the other cotenants ac-
cording to Texas case law. Without con-
sent or subsequent ratification, one

cotenant can not impose an easement
upon co-owned property in favor of a
third party.

Consequently, purchasers need to
check ownership of the servient estate
for both liens and cotenancies when the
appurtenant easement was granted. If
either existed, further inquiry may be
dictated.

For more information, obtain copies
of Center publications: “Don’t Fence
Me In” and Easements in Texas.

This article is for information only.
For specific legal advice, consult an
attorney. 
Fambrough is an attorney, member of the State
Bar of Texas and senior lecturer with the Real
Estate Center at Texas A&M University.
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